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PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
first this nmorning in Nunmber 99-2035, Cooper Industries,
Inc. v. Leatherman Tool G oup.

M . Reynol ds.

ORAL ARGUMENT OF W LLI AM BRADFORD REYNOLDS
ON BEHALF OF THE PETI TI ONER

MR. REYNOLDS: Thank you, M. Chief Justice, may
it please the Court:

The Court today considers what is the proper
standard of review for appellate courts when faced with a
constitutional challenge to a punitive damage award as
grossly excessi ve.

In the instant case, the Ninth Grcuit upheld a
punitive danmage award agai nst Cooper Industries of 4.5
mllion, which 90 tines the $50, 000 conpensatory award.

It did so using an abuse of discretion review standard.
We submit that that was error, that the court of appeals
shoul d have exam ned the constitutional excessiveness

i ssue i ndependently under a de novo revi ew standard.

This Court framed the gross excessiveness
constitutional inquiry as it applies to punitive damages
in BMWv. CGore. It identified there three guideposts for
maki ng what is essentially a conparative analysis, |ooking

3
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

at the reprehensibility of the offense, the ratio, or
rel ati onship of the punitive danages to the conpensatory
award, in order to discern whether the punishnent or any
di scernible relationship to the offense or was wildly
di sproportional, and as a third guidepost to | ook at other
avai | abl e sanctions, whether crimnal or civil, that would
bear on the question of how society generally puni shes
this sort of offense.

QUESTION: M. Reynol ds, when you have a

standard, what should | say, so wildly extrenme, as wildly

di sproportionate, does it nmake any difference -- does it
really -- do you really think it nakes any difference
whet her you're reviewing the lower court for a -- de novo,

or for abuse of discretion?

| nmean, the question is whether the court abused
its discretion in not considering this wildly
di sproportionate. Does that really boil down to any
difference for -- between whether it is wildly
di sproportionate -- | just find it hard to i magi ne a
situation in which | would be reviewing a district judge
for abuse of discretion, and would find that it is -- that
it is an abuse of discretion, where | wouldn't also find
that it was wildly disproportionate.

MR REYNOLDS: Well, Your Honor, | think that
you certainly could cone to the same concl usi on under both
4
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standards, but the --

QUESTION: Well, the point is, wouldn't you
al nrost -- wouldn't you virtually always conme to the sane
concl usi on under both standards?

MR. REYNOLDS: | don't know that you would, and
| think that the reason de novo reviewis inportant is
that you have a | egal issue here. You have one that
inplicates a constitutional right. It is, | think
adm ttedly, bottonmed on guideposts that are fluid
concepts, and there's a need to have sone kind of a
coherent doctrine that devel ops so as to have a uniform
application of the substantive standards.

QUESTION: Wl l, do you have nmuch doubt, M.
Reynol ds, that if the standard is de novo review, there
will be nore determ nations of |lower -- of the district
court, trial court upset than if there's abuse of
di scretion revi ew?

MR. REYNOLDS: | believe there probably would be
nore awards that would be upset, or there would be nore
remttitur decisions.

QUESTION: More | aw woul d develop in the courts
of appeal s, presumably.

MR. REYNOLDS: That's exactly the point | was
trying to nake, that | do think that you would get a nore
coherent body of law. You would be able to better
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determ ne how to apply the standard, and it woul d be
applied in a way that would be nore uniform and | think
one of the objectives of the due process protection is
that people who are simlarly situated be treated the sane
way for --

QUESTION: M. Reynolds, is this a m xed
guestion of fact and |aw that we're tal ki ng about ?

MR. REYNOLDS: Justice O Connor, | think that it
coul d be characterized as a m xed question of fact and | aw
in that, as | understand what that neans, it nmeans that if
you have established facts, and you' re applying a | egal
principle to those facts, that would be a m xed question
of fact and | aw.

QUESTION:  For instance, in the first prong, the
repr ehensi bl e conduct, presumably a review of the facts is
included in the appellate review, so you do seemto have a
m xed standard --

MR REYNOLDS: Well, to sone --

QUESTION:  -- m xed questi on.

MR. REYNOLDS: Excuse ne, Your Honor.

To sonme extent | think I would agree with you.

It does seemto ne that what we're tal king about here in
de novo review is the sanme thing that the Court does
traditionally. As to historical facts, the Court accords
deferential review, and we don't suggest there would be
6
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any difference as to that.

But when you get to the |egal issue of where you
cross the constitutional |ine, and you start |ooking at it
in a conparative analysis, which really is |ooking at
extrinsic facts that are outside the record, that's where
the legal inquiry conmes in and de novo revi ew woul d be
required.

QUESTION: On the reprehensibility of the
conduct, do you envisage that if you prevail the circuit
court will have sone sort of standards for
reprehensibility, or howwll it go about witing this?

MR. REYNOLDS: Well --

QUESTION: | could see if it was abuse of
di scretion, | can hear the circuit court saying, well,
trial judges see the witness, and they heard t he whol e
trial, and they're in the position to make this judgnent,
and we're not going to second-guess them That's what
woul d happen under the abuse of discretion standard in al
l'i kelihood.

What would the circuit court do with this first
prong that Justice O Connor nentioned, reprehensibility?

MR, REYNCOLDS: | --

QUESTI ON:  Under your view?

MR. REYNOLDS: As | understand it, Your Honor,
the court of appeals would basically take the conduct and,
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on the established record, that woul d be the baseline, if
you will, for its conparative analysis under the CGore
factors. You would have to | ook at where that conduct
fits on a continuum of blaneworthiness, if you will, and
that would be essentially a | egal question.

What you're doing is very nuch, it seens to ne,
Your Honor, what you do under the de novo review standard
that this Court announced in Bajakajian, | believe is how
you pronounce it.

QUESTION: M. Reynolds, may | interrupt you at
t hat point, because what you described sounded very nuch
to me like what a jury does when it's choosi ng anong
negl i gence degrees of culpability, negligence, gross
negl i gence, recklessness. Those are quintessentially jury
deci sions, and they're not reviewed de novo by any judge,
not the trial judge, not the court of appeals, so why
isn't the degree of reprehensibility exactly the sane?

MR REYNOLDS: Well, Your Honor, here the -- we
are over a threshold of nmalice that is necessary in order
to award a punitive award.

QUESTION: Just |ike you would be over a
threshold if you decide there's negligence. Then, if
there's negligence, then there would be recovery, but
there m ght be greater recovery if you had a higher
st andar d.
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MR. REYNOLDS: Right, but | think what the
Court has said in BMNWv. CGore is that you are going to
determ ne whether or not the punishnment that is inposed
here is reasonably related to the crinme, and whether it
rationally serves the interest of punishnent and
deterrence, and that is an analysis, a |legal analysis that
| ooks to this conduct as conpared to simlar conduct and
the way in which that has been treated in the puni shnent
arena, and in other situations.

QUESTI ON: Coul d you describe the precise test
that the court of appeals would be applyi ng under your
standard as conpared with the precise test that would
apply under an arbitrary and caprici ous standard?

It seens to nme the substantive question, which
t hey woul d apply on de novo, is whether any reasonabl e
person coul d possibly consider this proportionate. 1Isn't
that the test? It has to be wildly disproportionate. |
assunme that neans no reasonabl e person could consider it
proportionate, right?

MR REYNOLDS: | think that that would --

QUESTI ON: Ckay.

MR. REYNOLDS: | don't quarrel with that, Your
Honor .

QUESTION:  Now, if you're using an abuse of
di scretion standard, you would be aski ng whet her any
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reasonabl e judge, whether no reasonabl e judge coul d think
t hat any reasonabl e person woul d consider this
proportionate. You're sure that the tw questions don't
boil down to the same thing?

MR REYNOLDS: Well, Your Honor, 1 --

QUESTION: | -- it's just too subtle for ne to
understand the difference between the two.

MR REYNOLDS: | think that there is a
substantive standard that has been announced as bei ng
applicable in BMWv. Gore, and we're not going back and
suggesting we revisit that. Wat we're saying is that it
ought to get neaningful application, it ought to be
applied so as to allow the courts to give sonme content to
it and through cases to conme to a nore cl ear understanding
of exactly how it applies in different cases.

It is, | believe, clear, and | agree with the
Chi ef Justice, that the de novo standard woul d al |l ow
courts of appeals, who believe that this was
di sproportionate punishnent, it would allow themto apply
aremttitur when, under the abuse of discretion standard,
they would feel that they were not conpelled to.

QUESTION: | understand that, but it seens to ne
t hat whenever a court of appeals finds that no reasonable
person coul d possibly consider this proportionate, so it
is wildly disproportionate, it would automatically find
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that no reasonabl e judge coul d have thought that a
reasonabl e person would find this proportionate. | don't
know whet her you can find one finding --

MR. REYNOLDS: Yes, Your Honor. | don't
di sagree --

QUESTION:  -- without automatically nmaking the
ot her one, so what are we argui ng about?

MR. REYNOLDS: | don't disagree that where you
have a punitive award that is so over the |ine that
everybody agrees that it would be unconstitutional, that
whi chever standard you apply woul d probably give you the
sanme result. You're going to have a | ot of cases where
you' re not tal king about sonmething that is so over the
l'ine.

| happen to believe this case is one that is so
over the line, and the point is that you' ve got a |egal
guestion, it's got a constitutional dinension, you ve got
a standard that is not one that is dependent upon | ooking
at the historical facts and second-guessing them and
that, | believe, dictates that you |l ook for de novo revi ew
and i ndependent review by the courts of appeals.

QUESTI O\ What ever word you use to describe it,
| take it that what you're essentially asking is to have
the judge, as a panel of three judges, sit as though they
were jurors, as though they were jurors nmaking a
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determ nation of reprehensibility.

MR. REYNOLDS: As though they were jurors in
maki ng the policy judgnent as to what the appropriate
puni shment is in order to fulfill the goals of deterrence
and retribution.

QUESTION:  And then if we go back in history,
punitive danmages, | believe, was considered in the
bailiwick of the jury, and not the judge. |In fact, there
was a question whether any judge, even the trial judge,
could overturn the jury's verdict, is that not so?

MR REYNOLDS: Well, | believe it's clear that
you could have a court overturn a verdict if, indeed, it
was a verdict that was outrageously excessive, or, as they
said in the early cases, driven by juror bias or passion,
and was not proportional to the offense, and |I believe the
common |aw, as well as the early Anerican | aw, has said
that punitive damages would certainly be reviewable in
that regard, as woul d conpensatory, so | think --

QUESTION: M. Reynolds --

MR. REYNOLDS: -- appellate review is avail able.

QUESTION: I'mnot certain of that, and | think
that, at |least as to conpensatory danmages, there was sone
di sagreenent on this Court whether there was any all owance
of --

MR. REYNOLDS: Right.
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QUESTION: -- appellate review at all. Justice

Scalia and | differed on that --

MR. REYNOLDS: | understand --
QUESTION:  -- on that question.
MR. REYNOLDS: -- but | believe in Gasperini

you said that there was appellate review

QUESTI ON: Wul d you argue, M. Reynol ds,
different principles to -- and different propositions to
the circuit court than you would to the jury, or do you
just argue the same thing?

MR. REYNOLDS: | think that the -- well, the

argunents to the jury in this regard woul d depend in | arge

part on the instructions that were given to the jury, and
| think there are sonme instructions that would be very
probl ematic to give the jury in terns of the BMWv. Core
gui deposts, soO --

QUESTION: M. --

QUESTION: So that the court of appeals --

MR. REYNOLDS: -- | don't think the jury would
have the sane --

QUESTION:  -- does consider different
propositions, i.e., conparative awards and simlar cases
in other parts of the country, or sonething |ike that?

MR. REYNOLDS: | think that's right. | think
that the -- what happens is, this is a check on the
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excesses of the jury determnation with regard to

puni shment, and it is a test, as | understand BMNVv. Core,
that says that we're going to | ook at what the jury did in
this case in order to serve society's interest in

puni shmrent and deterrence, and to see whether that is out
of line, constitutionally out of line, with the punishnment
that is visited for simlarly-situated people who conmt
simlar offenses.

QUESTION: M. Reynolds --

MR. REYNOLDS: It is a check, if you will, at
the appellate I evel on the jury judgnment call.

QUESTION: So if that's true, then Justice
Scalia's proposition that no reasonable juror could find
the award doesn't quite work, because you're putting forth
different contentions to the two different bodies.

You're putting one case to the court of appeals, and
another to the jury, i.e. --

MR, REYNCOLDS: | --

QUESTION: -- that this is inconsistent with
what other juries and judges have done around the country
and therefore just doesn't neet the standard of
proportionality under some Nation-w de proportionality
standard that the jury didn't hear about, or is the answer
that the jury can hear about this stuff?

MR. REYNOLDS: | think that certainly there are
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special instructions that could help to informthe jury's
deci sion that we would not be at all adverse to givVving.

| understood Justice Scalia's question to be
where the court of appeals was |ooking to see whether the
punitive award was reasonabl e anount and rational in terns
of the purposes that it was intended to serve, and |
think --

QUESTION: M. Reynolds, you're | ooking over one
important player. It's not jury versus court of appeals
maki ng this decision. The court of appeals doesn't get
into the picture until a district judge, the trial judge,
so it would be de novo review not of the jury's
assessnment, but of the trial judge's refusal to tanper
with the jury's verdict, soisn't it -- the court of
appeals is reviewing not the jury's action but the trial
court's action, isn't that so?

MR. REYNOLDS: That's correct, and | think that
as we were saying, Justice G nsburg, the court of appeals
woul d, in that instance, do the traditional deferential
review of the historical facts, or the fact questions, but
as to this legal question it would be a de novo review.

QUESTION: M. Reynolds, let nme ask you if | am
under st andi ng your argunent correctly in this respect. |
think you' re making two different kinds of arguments for
t he val ue of the de novo review
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The first argunment is sinply that de novo review
on its own nerits is the better review here. The second
argunent is sort of a practical one, that if all you have
is abuse of discretion review of what the trial judge does
when the trial judge reviews the jury verdict, you' re not
going to have very many appellate cases, and you're
certainly not going to have many appell ate cases with
exhaustive discussions of the way jury verdicts ought to
be exam ned.

And | think you' re saying that if you have de
novo review, you're sinply going to have nore
articulations by appellate courts of the way trial courts
ought to look at jury verdicts, and if you are naking the
second argunent, | suppose you're naking -- you' re saying
what ought to happen in the devel opnent of the review of
punitive damages is the same thing that | think happened
back in the old days on the review of jury verdicts of
negl i gence.

I f you go back in the law reports to the
twenties and the thirties when negligence | aw was
devel opi ng, you find exhaustive appellate di scussions of
whet her, you know, the train was close enough to the
intersection for the driver to have been negligent in
going out on the track, and so on, and | think you're
arguing for a sort of parallel between punitive damages
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devel opnent and naybe the ol d negligence | aw devel opnent,
in that you' re saying each one would profit greatly by
having plenary treatnent in appellate courts. |Is that a
fair --

MR. REYNOLDS: That is fair, Justice Breyer. |

do think that. | think that the two argunents go hand-
in-hand. In other words, | --
QUESTION: | agree. | agree.

MR. REYNOLDS: M argunent that the de novo
reviewis in and of itself --

QUESTION: But the value is not only in the
substantive standard, the value is in the application of
that standard in sort of devel oped appell ate di scussi ons.

MR. REYNOLDS: | think that's right, especially
in light of the recent decision in BWVv. Core.

QUESTION:  May | ask you a question, M.

Reynol ds? You indicated that you thought the court of
appeal s woul d deci de what the appropriate award was. |'m
not sure that's right. It seens to nme that the court of
appeal s decides what is the limt on appropriate awards,
and anyt hing over whatever the ceiling is would be

i nappropri ate.

Is it your viewthat if there is a reversal or
remand in the case, that the instruction should al ways be
to enter judgnent for the amount that woul d be the maxi mum
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constitutionally-perm ssible award, or would it be to send
it back and say to the lower court, you got the range
wrong, instead of being 1 mllion to 10 mllion, it's
500,000 to 2 mllion, and you can start over again and put
the new award within the perm ssible constitutional range?
Whi ch way -- what are you suggesting?

MR. REYNOLDS: | know you're not going to like
this answer, because | think that what | would say is, the
court of appeals probably could take either approach.

If the court of appeals viewed the award as
constitutionally excessive, there is authority that
suggests that the court of appeals could set what woul d be
t he maxi num al | owabl e award constitutionally, on its own.

| think there is also the ability of the court
of appeals to do a renmand, and to have the district court
performthat, so I'mnot sure that --

QUESTION: M. Reynolds, is it settled --

MR. REYNOLDS: -- | have a specific response one
way or the other on that.

QUESTION: Is it settled that a court of appeals
could order a remttitur? | didn't know that that was a

settl ed question.

MR REYNOLDS: | --
QUESTION: | thought that was an open questi on.
MR. REYNOLDS: Well, I -- as | said to Justice
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Stevens, I'mnot sure | can say it's settled, so |I think
that my sense is that they could do either one.

The Eleventh Grcuit has in the Johannes case
ordered the remttitur at the maxi num all owable rate
constitutionally, or amount constitutionally. the Tenth
Circuit in Oxy Products on the other hand did not do that,
and said it had to be sonething that was sent back, so --

QUESTION: But we -- this Court has never ruled
on that question --

MR, REYNCLDS: No.

QUESTION: -- and it's in the background. That
guestion comes up in the background of the Seventh
Amendnment in the Reexam nation C ause, doesn't it, whether
the court of appeals can --

MR. REYNOLDS: Well --

QUESTION:  Can instruct the entry of a final
judgnment that's different fromthe nunber that the jury
cane in?

MR. REYNOLDS: Your Honor, | think that the
Sevent h Anendnment Reexam nation C ause would not inhibit a
court of appeals fromdirecting the nmaxi nrum anount, and |
say that because we're in an area where we aren't
concerned with facts tried to the jury. W're in an area
where we have a | egal question, where the jury has nmade a
public policy judgnent call on the punishnment, and what
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the court of appeals would be saying is that the -- that a
jury could not have inposed a punishnment in excess of
what ever that anount is, not constitutionally.

QUESTION: M. Reynolds, this problemexists no
matter how we cone out in this case, doesn't it?

MR, REYNCOLDS: | --

QUESTI ON:  What rel evance does this have to this
case? | mean, this is going to be a probl em whether the
review is de novo, or whether the reviewis for abuse of
discretion, and we -- it seens to ne we shouldn't find for
or against you on the basis of how we feel on this point,
isn't that right?

MR. REYNOLDS: | think that you woul d have the
sanme --

QUESTION: | nean, whatever standard you're
going to use, if you decide that the district court got it
wrong, you're going to be confronted with this issue --

MR, REYNCOLDS: | --

QUESTION: -- so it seens to nme it has nothing
to do with what we're westling with, but what | would
like to know is why you think that a court of appeals
woul d not be developing lawif it's only applying the
abuse of discretion standard. Doesn't it have to cone out
with a witten opinion --

MR REYNOLDS: | would --
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QUESTI ON: -- and the witten opinion would
say, you know, no reasonabl e judge coul d consider that
this was not wildly disproportionate? It would make a | ot
of law, it seens to ne.

MR. REYNOLDS: | believe the kind of opinion
you're likely to get is what we got in this case, where
the Ninth Circuit sinply says they do not believe that the
district court abused discretion, and it would not provide
any enlightennent, or any kind of coherent -- doctrinal
coherence to the BMNVv. Core factors in an application of
t hat .

QUESTION:  So what you want is not -- | nean, |
can't -- I'mhaving trouble seeing what the difference is
bet ween the standards. Like a ot of other things, the
answer seens to be, it depends on what's at issue in the
particular case. This is a Federal case.

MR REYNOLDS: This is a Federal case.

QUESTION:  So they're already review ng for
abuse of discretion under Rule 59 the decision not to give
a newtrial on the issue.

MR REYNOLDS: That's correct.

QUESTION:  All right. So inevitably you're
sayi ng, you have to review this for abuse of discretion at
| east there, and now we get into the constitutional area,
so it nmust be, you know, sort of beyond that, and there
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are certain things, reprehensibility or harm you'd say,
| ook, judge, remenber, the district court judge saw this
and you didn't, and take that into account.

Now, when you get into the conparison of other
penalties, as to that, | don't see why the district judge
woul d be in a superior position at all. The judge would
be in a superior position to decide how reprehensible this
person's behavi or was, and how harnful it was to this
plaintiff, but then once we get the outer limts of that,
t he appellate judge on his own applies the constitutional
standard as an el enent of deference, and there's a big
el enent of no deference. | nean, what can you say beyond
that, and then beyond that, the words de novo and abuse of
di scretion becone sl ogans.

MR, REYNCOLDS: | --

QUESTI O\ The peopl e who want a tough revi ew
say, de novo, the people who want a weak revi ew say, abuse
of discretion, but those are slogans. |In terns of how the
judge should act, is it as | described?

MR. REYNOLDS: | think as the judge would act it
is as you describe, but I do think it certainly does nake
a difference what standard you are inposing.

QUESTION:  Well, all right. Leaving the slogan
out of it, how do you -- if what we want to have happen --
and I'mnot sure there's a disagreenent between the two
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sides onit. I'Il find out -- what formof words do we
use to get that to happen? | nean, it's |like be a judge.

MR. REYNOLDS: Well --

(Laughter.)

MR. REYNOLDS: -- that would certainly be a good
begi nni ng.

(Laughter.)

MR. REYNOLDS: | think that what you woul d be
| ooking at is the kind of standard that you inposed, that
was inposed in the, | go back to the Bajakajian -- |
cannot pronounce that -- Bajakajian case, where the Court
had the excessiveness issue in the context of a fine and
the Ei ghth Amendnment and said de novo review was the
appropriate review to determ ne disproportionality, and
went through a not dissimlar kind of an inquiry that BMWV
v. Core laid out.

And | believe that the de novo standard woul d
require the kind of demandi ng or exacting review of those
gui deposts in a way that would be nuch nore rigid and
deci pherable, if you will, and understandable, than if you
had just an abuse of discretion review and, because it's a
due process right, and it's bottomed on the interest of
peopl e being treated who are simlarly situated in
uniform-- uniformy in a simlarly situated way, there is
much to recomrend that you go to the de novo standard that
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will, over tine, |I think, help to develop a much nore
articulate and coherent line of inquiry for applying the
CGor e standards.

QUESTION: Isn't it always an abuse of
di scretion when the trial court makes an error of |aw?

MR REYNOLDS: | think when the trial court
makes an error of law, that it would certainly be an abuse
of discretion, but | also would say that | think the
standard we use here is one that is conpelled by the
nature of the inquiry and the fact that it's
constitutional, and by the Gore guideposts, and the
conparative analysis which are extrinsic to the
hi storical fact record, and that's what requires that
there be a de novo review

"Il save the rest of ny time for rebuttal, M.
Chi ef Justi ce.

QUESTION:  Very well, M. Reynol ds.

M. Massey, we'll hear from you.

ORAL ARGUMENT OF JONATHAN S. MASSEY
ON BEHALF OF THE RESPONDENT

MR. MASSEY: M. Chief Justice, and may it
pl ease the Court:

We urge an abuse of discretion standard for two
princi pal reasons. First, there's the historical
traditi on under which punitive damges were |argely
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commtted to the jury with quite limted appellate review,
the second reason is the pragmatic argunent for abuse of

di scretion standard. As Justice O Connor and Justice
Kennedy have recogni zed, the Gore gui deposts are intensely
fact-specific, reprehensibility perhaps nost of all and,
as this Court noted in Gore, reprehensibility is perhaps
the nost inportant indicator of the reasonabl eness of an
awar d.

Al so --

QUESTION:  What do we do generally, if you | ook
at our precedents, on m xed questions of fact and | aw on
appel | ate revi ew?

You see sone statenents that it's de novo
review. What's the closest anal ogy, do you suppose?

MR MASSEY: Well, we believe that
reasonabl eness is nmaybe a cl ose anal ogy, because the
t ouchst one of excessiveness is, of course, reasonabl eness,
and it is the sort of grossly excessive standard that
Justice Scalia has referred to, and in many contexts
reasonabl eness - -

QUESTION: Well, but there is nore than one
guestion under the Gore standard, in addition to
reprehensibility, the ratio between conpensatory and
puniti ve danmages awarded, and how the award conpares to
ot her sanctions avail able for conparable m sconduct.
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Those latter two seemcloser to pure questions of law, in
a sense. \What has this Court historically done, do you

t hink, on appellate review standard for m xed questions of
fact and | aw?

MR MASSEY: Well, it's done both, Your Honor.
| nmean, Pullman standard against Swint is a case noting
the difficulty of precise categorizations, but in the
context of reasonabl eness, Cooter and Gell, for exanple,

t he reasonabl eness of Rule 11, the Pierce v. Underwood,
t he reasonabl eness of a -- of the legal position taken by
t he Governnent in equal -access-to-justice cases.

Cooter and CGell is notable because it discussed
how negl i gence has been traditionally reviewed very
deferentially under an -- essentially an abuse of
di scretion standard, so | think Justice Souter's concern
about the devel opnment of the Iaw can be fully addressed
t hrough an abuse of discretion standard, and that --

QUESTION: | couldn't find any except the
ones -- | just had to look this up for another reason, and
Justice G nsburg has a couple in an opinion she wote, but
the case -- | mean, this seens not a question of m xed
fact and law, but up to a certain point you deci de what
the facts are. Now, once the facts are there, it's purely
a question of applying the legal |abel, and so the real
guestion is, under what circunstances does a court of
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appeal s defer, where all that's happened is the trial
judge is applying the legal |abel to a set of undi sputed
facts.

Now, until we get to the point of dispute, 1"l
give you all the discretion you want, but once we're in
t he nondi sputed area, at that point, the only two I could
find were the ones you nentioned. There was a Rule 11
case, and she had both, and there was question involving
conpet ence of w tnesses or sonething, conpetence -- there
was a conpetence thing. | can see it on the page. You
know what |' mtal ki ng about ?

MR MASSEY: Yes, Your Honor.

QUESTION: Al right.

(Laughter.)

QUESTION: | couldn't find any other than that.

MR. MASSEY: Well, it's -- yes. W agree that
the very last step of the analysis has a strongly | egal
flavor to it, but --

QUESTION:  Strongly legal -- it isn't a question
of degree. It is a question of black and white. The
guestion of applying a legal |abel to a set of undi sputed
facts is a question of |aw

Now, you can give as much wei ght as you want to
t he judge before you deci de what the nondi sputed area is,
so l'll give you all that. Now, | say, defer, defer,
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defer, as long as there's any factual matter in dispute.
At that point, we reach the area where there's none. Now,
all we're doing is applying the legal |abel. Now, on that
one, is there anything other than what Justice G nsburg
had i n her opinion?

MR. MASSEY: There's Gasperini, Your Honor,
whi ch involved a New York statute which did not sinply
direct district courts to review the historical facts
underlying a conpensatory award, but instructed themto
engage in a conparative analysis, an essentially |egal
anal ysis of this conpensatory award versus ot her
conpensatory awards in New York to see if they were
conpar abl e.

QUESTION: I n fact, they gave that instruction
to the appellate courts, and this Court said, because of
t he Seventh Amendnent, that job -- the only judge
positioned to do it in the Federal courts would be the
district courts.

MR. MASSEY: Exactly, Your Honor, and that was
essentially a legal inquiry, but this Court said the court
of appeal s was constrai ned --

QUESTION: Onh, but then that's exactly the
guestion, because |I'd say, | don't see any reason why,
once we're in the area of undisputed fact, why there's any
reason that a court of appeals here should defer one
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little bit, any nore than it does with any ot her standard
of law, except with a very few exceptions.

MR MASSEY: Well, as Justice Scalia noted, the
guestion of whether a m stake of |aw has been nmade is an
automati c abuse of discretion, if there hasn't been a
m stake, so traditionally this | abel of abuse of
di scretion has been used, even though before Gore, even
under State | aw excessiveness standards, there was al ways
the last step of applying the lawto the facts in the
court of appeals.

In other words, consider a State which has
codi fied standards for excessiveness of damages, as sone
States have, like Texas, for exanple. That -- the
district judge has no discretion whether to apply those
statutory criteria. He has no limted right to be wong,
in Judge Friendly's terms. That's a pure issue of law in
the | ast step, yet the standard of review has al ways been
abuse of discretion.

QUESTION: | think the Ornelas case from our
Court is against your position to a certain extent. You
say that the BMWN standards are very fact-specific.
Ornel as invol ved a Fourth Amendnment question, which is
classically fact-specific --

MR. MASSEY: Yes.

QUESTION: -- and yet we held there that the
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review was de novo and not abuse of discretion.

MR. MASSEY: Yes, Your Honor, you did. W
believe that case is not controlling, because first there
were separate interests there, a need for a national
standards of |aw enforcenent, and other reasons that the
Court noted. In particular --

QUESTION: Well, but if BMWv. Gore announces a
constitutional rule, presumably there's a need for
national standards there, just as surely as with the
Fourth Amendnent.

MR. MASSEY: Well, Your Honor, we think, though,
that a district court review would be the best way to
pronote uniformty in the context of punitive damages,
because --

QUESTION:  Wel |, though, you could have said the
sanme thing about O nel as.

MR MASSEY: Well, this Court did note in
Ornelas the inportance of deferring to local courts and
| aw enforcenent officials on the questions underlying the
j udgnment s of reasonabl e suspicion --

QUESTION: As a part of de novo review.

MR MASSEY: Yes, Your Honor. You're correct
about Ornelas. That doesn't involve the jury context and
the tradition of appellate review in punitive damages
cases, but you're right that -- of course, you did also
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wite, though, Chio v. Robinette, which was a Fourth
Amendnment vol untari ness of consent to search.

QUESTION: | don't cite Ornelas just because |
wote it.

MR MASSEY: No, | understand.

(Laughter.)

MR MASSEY: | understand, M. Chief Justice.
under stand, but the Robinette case is a case where you
noted that the fact-specific nature of reasonabl eness nmade
bright line rules inappropriate, and you recogni zed the
need to defer to the sort of close people who were cl oser
on the facts and on the scene.

But et me just circle back for a nonent,
because the Rule 59 context, and notions for remttiturs,
t hose have al ways been judged by an abuse of discretion
standard, and that, of course, is where constitutional
excessi veness challenges are ordinarily raised. There's
quite a logic to the Cooter and Gell position that we
ought to have a unitary standard of reviewin this area
because the Rule 59 context, as Justice Breyer nentioned,
will require the district judge to apply sonetines the
very same standards as are in Gore to the judgnent under
State |l aw requirenents

The third -- the second and third Core
gui deposts have been tossed out as being primarily | egal,
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but that's not always true. The second gui depost invol ves
actual harmas well as potential harm Gore noted that
whether a high ratio is perm ssible because of a

particul arly egregious act m ght have resulted only in a
smal | nunber of damages. |In other words, there are a
nunber of difficult factual questions associated with each
of these gui deposts.

QUESTION:. Well, the difference with 59, |
t hought, 1 ook, BMWNVis -- governs quite extrenme cases, you
know, and if you say, |ook, judge, you have a | ot of
di scretion under 59, and you have a |ot of discretion to
deci de how egregi ous sonething is, and you have
reprehensibility, and how much harm and all those things.

Now you give himdiscretion on discretion, then
you say at this last step, where you're also applying this
| egal label that only applies to extrene cases, you're
sayi ng, and now there's sonme nore discretion even in that,
you don't have nuch of a rule left.

MR MASSEY: Well, Your Honor, if we think that
you will -- 1 mean, Justice Souter's concern that the | aw
be developed in this area we think can be fully
accommodat ed by abuse of discretion.

The General Dynami cs am cus brief, and the brief
submtted by CGeneral Dellinger in this case, both discuss
a lot of studies that have been done and cases that have
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been deci ded since BMWv. CGore. One striking thing is the
role of courts under an abuse of discretion standard in
striking down punitive danages. There are about six
studi es di scussed, the GAO study, Rand, M chael --

QUESTION:  Are these studies of what trial
j udges have done in reviewi ng, or are they studi es about
what appellate courts have done in reviewing trial judges?

MR. MASSEY: Both, Your Honor. Both. In -- the
total of both trial and appellate together is -- the range
of reversal goes fromb54 to 70 percent. |If you want to
| ook just at appellate courts applying abuse of
discretion, | believe there are nunerous cases in the
CGeneral Dynam cs brief.

Particularly, there's a case called Kim one
call ed Kinezey, there's an Aetna Life case fromthe N nth
Circuit, so |l don't believe -- the abuse of discretion
standard is not a toothless standard. As this Court noted
in US. v. Taylor, which was a 1980 Speedy Trial Act case
whi ch reversed the dism ssal of a case under the Speedy
Trial Act, this Court described abuse of discretion as
permtting thorough appellate review, so we don't share
the view --

QUESTION:  Well, but it's thorough appellate
review -- you say it's not a toothless standard, but |
mean, his argunent is that his teeth are very far apart,
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and a lot is going to get through, and sure, there are
sone teeth, but -- | nean, | -- it seens to nme that your
brother's argunent is -- does not depend, perhaps, on
exact parsing of the difference between applying de novo
and abuse so nmuch as it does in enphasizing that if you're
going to have de novo review it's going to be a nore
aggressive review, and it's going to be a nore articul ate
review, and doesn't he make sensible points in that
respect?

MR. MASSEY: Well, perhaps superficially, but |
really -- but we believe that, for exanple, the practical
result of telling courts of appeals that they have to
revi ew de novo | ong, burdensone records m ght be actually
to reduce the anmount of tinme they have --

QUESTION:  Yes, but | nean, you've just been
telling us that they're going to review carefully on abuse
of discretion, and | suppose they're going to have to | ook
at | ong, burdensone records there, aren't they?

MR MASSEY: Well, we believe that in a case
involving -- the headline cases we see in the papers about
big, punitive awards can be addressed fully by an abuse of
di screti on standard.

What's going to happen in the run-of-the-ml|
cases, where the result is actually reasonable and falls
within what this Court described in Gore as the zone of
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reasonabl eness, those cases are going to occupy a
tremendous anount of appellate resources w thout many
differences in result, and the result of the whole process
may be nore unpublished opinions in punitive danages cases
because the courts of appeals are busy reading records in
cases where the abuse of discretion standard woul d have

t he same outcone.

So we -- as a practical matter, Rule 59 is a
famliar standard. The abuse of discretion review has
grown up, not just under Gore, but under the State | aw
excessi veness standards which courts have al ways applied
historically, even though the |last step of applying any of
t hese standards coul d be described as a purely | egal
i ssue.

QUESTION: Well, that's -- M. Massey, the point
that 1'mhaving difficulty with, and | think Justice
O Connor raised it first, there's one of these standards,
reprehensibility, degree of reprehensibility that sounds
like even at the last step. It's a judgnent call that the
jury makes, just as | described gross negligence and
reckl essness. | don't really see the difference.

But the other two standards, the seriousness of
the injury and the conparabl e awards in other cases, that
the jury isn't so well-equipped to deal with, and you can
say this is law applied to historic facts.
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MR MASSEY: Well, sonetines it is, Your Honor.
Sonetimes those -- | nean, the second gui depost is al nost
al ways part of the jury charge. The third guidepost is a
part of the jury charge in sone places. It wasn't in this
case -- well, there is an Oregon statute that instructs
juries on the crimnal and | egislative sanctions which
coul d be applied, but even those gui deposts will be very
fact ual

For exanple, the Cooper brief in this very case,
the reply brief, leads off with three pages of factual
argunent about potential harm and reprehensibility and the
| egi sl ative sanctions, so even at this level there's stil
factual disagreenment about how to apply this.

QUESTION: Wl |l then, you have to take the facts
as the plaintiff states them | nmean, normally, these
trials, you take the facts as the plaintiff states them
then the defense cones al ong on appeal and says, well, you
can't take that, because there's no support for that, but
you're going to have to do that anyway in any appeal, and
SO -- but you read it with an eye favorably towards the
side that won, you know, and there's always an argunent
you can't read it that favorably, but that's going to be
true no matter what standard you have.

But having done that, | don't see what's |eft
that's so tough for the appellate judge to do.

36
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

MR. MASSEY: Well, Your Honor, in resolving the
parties' disputes about what reasonabl e inferences are
possi bl e --

QUESTION:  No, |I'msaying that that kind of

thing --

MR, MASSEY: | --

QUESTION: -- is true in every trial, every
appeal. They're always arguing about that sort of stuff,

and that's true whether punitive damages are at stake or
not, and that's true -- you know, | nean, you get an
appeal, there are dozens of argunents |ike that froma
conplicated trial, so we always go through that. | know
howto do it. | mean, | mght not do it brilliantly, but
| try, and what you do is, you read it with an eye
favorably towards the side that won.

Now, that's true regardless. Now |I'm ] ooking at
t he stage beyond that, and once you' re beyond that, |
don't see that it's so tough for a -- you know, it isn't

too conplicated. You now know what your facts are. So

it's at that point that I -- and I don't know howto wite
it to get this -- | don't -- | see where -- you see,
need -- | don't think you disagree that nuch with it, but

"' m not sure.
MR. MASSEY: Well, | don't -- | agree -- | don't
think we disagree that nuch. W think an abuse of
37
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di scretion | abel for the analysis, though, is nore
appropriate, because that's -- in all the cases that
you' ve revi ewed you' ve nostly been applying discretion
under Rule 59. [It's not -- perhaps in many cases you
could say that courts of appeals are --

QUESTI ON:  Does the court of appeals apply an
abuse of discretion standard when it's review ng the
decision of a trial court under Rule 59?

MR MASSEY: Yes, Your Honor.

QUESTI ON:  And does one of our cases stand for
t hat proposition?

MR. MASSEY: | -- this Court's cases -- yes.
It's sort of accepted, that's the accepted standard under
the -- as in the Tri-Counties case that you heard earlier,
that was the thing that Justice Breyer --

QUESTION: Which we dism ssed as inprovidently
granted --

MR MASSEY: Yes, Your Honor. No, |'m not
citing that case as precedent.

QUESTI ON:  -- because we thought it was an open
guesti on.

MR. MASSEY: Right. Wll, that's a --

QUESTI O\ How about Gasperini? Gasperini said
that the standard for the appellate court vis-a-vis the
trial court --
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MR. MASSEY: Yes.

QUESTION:  -- on conpensatory danages is abuse
of discretion, and that was a majority opinion --

MR. MASSEY: Yes.

QUESTION:  -- of this Court.

MR MASSEY: Yes, Your Honor.

QUESTION: Isn't the difference between the Rul e
59 situation a sort of precedent for what we should do
here, in the situation we've got here, sonething |ike
t hi s:

Rul e 59 notions are review ng, sort of, or are
intended to review what are clainmed to be specific
m st akes and problens in individual cases, but what we're
dealing with here is regarded sonehow as a nore serious
and a nore intractable problemthan what Rule 59
addresses, and therefore the argunment is, because you have
a nore intractable problemin trying to get sonme kind of
coherent standard for punitive damages, you' ve sinply got
to have a nore restrictive remedy or a nore intensive
review, so Rule 59 really is not a good precedent to
appeal to.

MR. MASSEY: Well, Your Honor, procedurally the
excessi veness chal |l enges are nade under the Rule 59
rubric, so that applying the sort of --

QUESTI ON: In the sort of normal -- | say
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normal remttitur notions, but I don't think we perceive
the problemof remttitur issues as being a problem
conparable to the difficulty of trying to get sone kind of
a coherent standard for punitive damages, and because the
probl ens are different maybe the renmedi es and terns of
judicial review ought to be different.

MR MASSEY: Well, Your Honor, | think the
seriousness with which the | ower courts address this
problemis not really going to be affected by the standard
of review | think the nmessage has been sent in Gore and

has been received, and the courts have shown thensel ves

quite willing to step in and reverse verdicts that the
perceive to be excessive, and | -- we believe that the de
novo standard is frankly just confusing. It's beyond what
the historical tradition would permt. It --

QUESTI ON: Wl | --

MR. MASSEY: -- sort of -- yes.

QUESTION:  When you're finished, | want to go
back to the question of historical tradition, but go ahead
and finish what --

MR. MASSEY: Well, and it fails to recognize the
first-hand vantage point of the district judge. This
Court has recogni zed in the habeas context, for exanple,
Prof essor Baktor's warning that it's sort of debilitating
to State courts to be told that they're going to be
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second- guessed by Federal courts.

In this instance, when you have highly
fact-intensive questions | think the nessage sent by a de
novo review is -- mght have the unintended consequence of
sort of undermning the district court's willingness to
grapple with the record, knowi ng that whatever he does is
going to be reviewed again by the -- by his brethren on
the court of appeals.

QUESTION: But that's quite different than the
habeas rule. | nean, there's no wit of habeas pecuni ae
t hat says, you know, if you |ose a punitive damages award
in the State court you can go into Federal court and
relitigate it. That's just the ordinary pressure that any
trial judge is subject to knowing he will be reviewed by
an appel |l ate judge, appellate court.

MR. MASSEY: Yes, Your Honor. W -- | sinply
meant that the judges now are doing a very conscientious
job of restraining --

QUESTION: Wl |l then, they have nothing to fear.

(Laughter.)

QUESTION: M. Massey, going back to the
hi storical point that you alluded to, I'mnot sure that I
foll ow your argunment, and I'd |ike you to maybe expand on
it.

| realize -- | nean, we have faced the argunent
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that historically the review of a jury verdict is very,
for this kind of punitive excessiveness is very grudging,
but we passed that point and we said, yes, there can be
sonme review, and that review to begin with can take pl ace
by a trial judge, and a trial judge who is performng
what, | think, functionally is an abuse of discretion
review of what the jury did, informed by particular CGore
factors and so on, can set it aside.

Once we have passed the point of saying there
can be that kind of review by the trial judge, what is it
historically that would have a bearing on the question,
whet her the appellate court's review of the trial judge is
ei ther de novo or abuse of discretion? | would have
t hought that the force of historical precedent is behind
us once we take the position that the verdicts can be
reviewed at all?

MR MASSEY: Well, Your Honor, the common | aw,
t hough, drew the |ine between the trial judge and the
appeal s court, that that -- the Seventh Anmendnent was
adopted largely to prevent appellate courts from
interfering, not trial judges.

QUESTION:  Well, that m ght ground an argunent
saying the trial judge's reviewis itself unreviewable,
but that's not your argunment, and if we accept the
proposition that the trial judge can be revi ewed under
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sone standard, what historically -- what does history tel
us as to whether that standard ought to be de novo, in
whi ch case the appellate court is looking at the jury
verdict for abuse, or on an abuse of discretion, in which
case the appellate court is |looking for an abuse by the
trial judge, who reviews for abuse? What does history
tell us when we are at the stage where we are at now?

MR. MASSEY: Well, | mean, history would counsel
t hat havi ng gone to abuse of discretion in Gasperini we
ought not go further to de novo, because the Gasperi ni
step --

QUESTION: But the review of the jury -- the
substantive standard for reviewing the jury verdict is
going to be exactly the sanme in either case.

MR. MASSEY: Well, but that was al ways true
historically. 1In other words, even in the 19th Century,
judges, the trial judges were reviewed for excessiveness
but not courts of appeals and, even before Gore, we had
common | aw standards for revi ewi ng damages awards, or --

QUESTION:  Okay, but if that --

MR MASSEY: -- borrowed those --

QUESTION: But if that is not a reason for
saying there is no appellate review, | don't know why it
is a reason for making this choice between two varieties
of appellate review.
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MR. MASSEY: Well, sort of in for a penny, in
for a pound, but we think we ought to --

QUESTI ON: Yes.

MR. MASSEY: -- stop where we are, rather
than -- | nean, the Court in Gasperini nade the quite
del i berate decision not to go to de novo review, or to
tell the courts of appeals --

QUESTION: And did think there was historical
precedent for --

MR. MASSEY: Yes.

QUESTION:  -- an abuse of discretion standard,
and there was di sagreenent on the Court whether that was
so, but the majority held that there was, but -- so unless
Gasperini is overruled, then | think this case has got to
turn on, is there a significant difference between
conpensat ory damages, where we said abuse of discretionis
it, no de novo review --

QUESTI ON: Except that --

QUESTION: -- and punitive damages. It's got to
turn on that, unless the Court is going to redo Gasperi ni
and say no, the court of appeals can have de novo revi ew
t here, too.

MR. MASSEY: Yes, Your Honor, we agree, and we
think the line between --

QUESTION:  May | just ask you this question?
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MR, MASSEY: Yes.

QUESTION: Is there not at |east conceptually --
maybe practically it doesn't matter -- a difference
bet ween constitutional excessiveness of a damage award and
nonconstituti onal excessiveness? In other words, could
not -- |ike the danages in Gasperini or the danmages here
m ght be excessive in a sense that they violated State
law, or they just offended the conscience sone way, but
did not violate the Constitution.

Does it -- is there -- is it conceivable that an
award coul d be excessive as a matter of just general
common | aw rulings of one kind or another, but yet not
violate the Constitution?

MR, MASSEY: Yes, Your Honor.

QUESTION:  So that this case is conceptually
quite different from Gasperini?

MR. MASSEY: Well, it is in that way, although
of course the CGore factors thenselves are distilled from
the common law. | nean, Your Honor did not mnt themfrom
new sources. You traced back to the comon | aw roots, and
footnote 24 of Gore in fact refers to their deep-rooted
nature within the cormon law. So we think the conmon | aw
precedents are still highly instructive.

But going back to the |ine between conpensatories and
punitives. | nean, at common |aw there was not that |ine.
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The courts did not treat the two differently and, in fact,
in footnote 7 of Cooper's reply brief they discuss the
common law tradition of treating themsimlarly,
i ndi stinguishably, in fact, in the sanme verdicts, so we
agree that Gasperini here is controlling, and we don't
think it should be overruled or nodified, and we don't
t hi nk a neani ngful distinction can be drawn between
punitive danages and conpensatories.

| would just like to add, and this uniformty
notion that we've heard about, first we believe the
district courts are in a good position, but also, second,
this Court in TXO essentially rejected a proposal for
intrajurisdictional conparisons. The BMWNfactors are
gui deposts, but only guideposts. They are nonexcl usive,
and the question of gross excessiveness lends itself to an
abuse of discretion standard rather than the de novo one.

If there are no further questions, thank you
very rmuch

QUESTI ON: Thank you, M. Massey.

M. Reynol ds, you have 3 m nutes renaining.

REBUTTAL ARGUVMENT OF W LLI AM BRADFORD REYNOLDS
ON BEHALF OF THE PETI TI ONER

MR. REYNOLDS: Thank you, M. Chief Justice.

On Gasperini, 1'd just like to say there's no
need to overrule Gasperini. In that case, the Court was
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| ooki ng at an excessiveness issue as it relates to
conpensat ory damages, not to punitive, where it was very
much tied up with a review of the historical facts, and
that's why the Court said that deferential review was what
was required in Gasperini.

Here we have punitive danages that, as |'ve
expl ai ned, are of a much different sort, and they're not
tied up with the historical facts, so Gasperini does not,
certainly, need to be overrul ed.

The other point | make under Rule 59 --

QUESTI ON: Excuse ne, doesn't pain and suffering
come into a Gasperini calculation sonetinmes, or often?

MR. REYNOLDS: But again it goes to the
conpensation in the conpensatory award. W' re | ooking
now at the puni shnment on the defendant --

QUESTION:  Yes, but it's -- | understand. |I'm
not sure the cal culation of pain and suffering is much
different fromcal culation, the calcul ation at issue here.

MR. REYNOLDS: The cal culation, | would submt,
M. Justice Scalia, is on the side of the fact-finding,
the historical facts, and what the harmis to the injured
party. Here, we are tal king about not facts tried to the
jury, the historical facts, but the judgnent made on the
puni shnent si de.

| do think that there is a difference between
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nonconstituti onal excessiveness and constituti onal
excessiveness. This Court in Brown and Ferris did say
that where you're dealing with an issue of
nonconstitutional excessiveness on the punitive damage
side, that the deferential review would be the appropriate
review, but unless what the Court has said in BMWv. Core
is superfluous, unless we're going to say that there's no
di fference between the constitutional excessiveness and
nonconstitutional, then there is something here that
requires a de novo review standard that is not just the
deferential review that you have in the nonconstitutional
context, and we would submt that the -- all the indicia
that point to de novo review are in place here.

And | would point the Court to the Sal ve Regi na
deci sion of this Court which does, indeed, explain why,
when a de novo reviewis, is indeed required and necessary
on a legal issue, especially of constitutional inportance,
t hat abuse of discretion is no answer to that review
st andar d.

Thank you.

CH EF JUSTI CE REHNQUI ST: Thank you, M.

Reynol ds. The case is submtted.
(Wher eupon, at 10:59 a.m, the case in the

above-entitled matter was submtted.)
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